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STATEMENT SHOWING JURISDICTION OF THE APPELLATE COURT:
JURISDICTION:

The Court of Appeals has jurisdiction

under UTAH CODE TITLE 78, Judicial Code

78-2A-3, AND

78-2A-3(D), "appeals from the circuit courts", which is
Utah Code Ann. 1953 as amended.

The Utah Supreme Court

assigned this appeal to the Utah Court of Appeals.

STATEMENT OF ISSUES FOR REVIEW
The following issues are raised on appeal of
the orders or judgements of Judge Anne Stirba pronounced
April 19, 1993 and entered May 4, 1993.

STATEMENT OF ISSUES FOR REVIEW (LIST):

A.

UTAH TRIAL COURT ERRORED IN CALLING THE DISPUTED

CALIFORNIA JUDGMENT RES ADJUDICATA WHEN IT CLEARLY WAS NOT.
Standard: error of law; abuse discretion.
B. UTAH TRIAL COURT ERRORED IN STATING THAT A BOND WAS
REQUIRED TO BE FILED IN CALIFORNIA IN ORDER FOR THE
AUTOMATIC STAY OF ENFORCEMENT UNDER CALIF CCP 916 TO OPERATE
Standard: error of law; abuse discretion.
C. UTAH TRIAL COURT EXCEEDED ITS AUTHORITY AND PRE-EMPTED
JURISDICTION OF THE U.S. SUPREME COURT TO ADJUDICATE THE
VALIDITY AND CONSTITUTIONAL RIGHTS OF APPELLANT TO RETAIN
HIS PROPERTY AND FOR TRIAL BY A NON-ARTICLE III JUDGE.
Standard: error of law; abuse discretion.
-3-

(list of issues con't)
C-2.

UTAH TRIAL COURT ERRORED WHEN IT DIVESTED APPELLANT

FURMANSKI OF PROPERTY SUBJECT TO PENDING APPEAL BEFORE
THE U.S. SUPREME COURT. Standard: error of law.

D.

TRIAL COURT ERRORED BY FAILING TO AFFORD A JURY TRIAL;

Standard: error of law,

E.

abuse of discretion.

TRIAL COURT ERRORED BY GRANTING RELIEF NOT
REQUESTED IN THE MOVING PAPERS, AND APPELLANTS DID
NOT HAVE NOTICE OR OPPORTUNITY TO BRIEF DIVESTITURE ISSUE.
AND APPELLANTS DUE PROCESS RIGHTS WERE IMPAIRED

Standard: error of law, abuse of discretion.

F.

UTAH TRIAL COURT ERRORED BY ENFORCING A CALIFORNIA
JUDGEMENT AGAINST A NON-PARTY TO THAT ACTION

Standard: error of law

G.

UTAH TRAIL COURT ERRORED BY DISPOSING OF AN ISSUE
NOT YET ADJUDICATED BY U.S. SUPREME COURT

Standard: error of law

H.

HANSEN NOT ENTITLED TO SUE TO ENFORCE, AND TRIAL COURT
ERRORED BY PERMITTING HANSEN TO VIOLATION THE CALIF STAY

Standard: error of law

I.

TRIAL COURT ERRORED BY ISSUING SUMMARY JUDGMENT WHEN ISSUES
OF TRIABLE FACT AND LAW EXISTED

Standard: error of law; abuse of discretion.
[STATEMENT OF ISSUES AND AUTHORITIES FOLLOW ON PAGE 5]
-4-

STATEMENT SHOWING JURISDICTION OF THE APPELLATE COURT:
JURISDICTION:

The Court of; Appeals has jurisdiction

under UTAH CODE TITLE 78, Judicial Code

78-2A-3, AND

78-2A-3(D), "appeals from the circuit courts", which is
Utah Code Ann. i^l»Ji as amended

m e Utah Supreme I'ourt

assigned this appeal to the Utah Court of Appeals.

ISSUES FOR REVIEW'

STATEMENT OF THE ISSUES FOR REVIEW:

("A" THRU "I" BELOW)

UTAH TRIAL COURT ERRORED IN CALLING THE DISPUTED CALIF
JUDGMENT RES ADJUDICATA WHEN IT CLEARLY WAS NOT.
A)

The Utah tri a] court errored by ca] ] i ng the d Isputed

Calif judgment "res adjudicata" when it was NOT res adjudicata.
The Utah trial court errored by assuming the Calif judgment was
res adjudicata, when under multip] e Ca] i forni a cases

and

Calif law hold no judgment is res adjudicata until all pending
appeals are fully adjudicated, upto and including the U.S. Supreme
Court. In the California case, the judgment has been appealed to
the U S

Supreme Court jnd therefore it is not res adjudicata.

The U.S. Supreme Court has not determined issues federal issues
and community property issues.
abuse of discretion.
VS MITCHELLL BROS

Standard: error of law, and

Authorities include PEOPLE

101 Cal App. 3d 305 (1980), and ROBINSON VS

EL CENTRO GRAIN CO 133 c a . 567; WITKIN ON JUDGMENTS;
PELLISSIER VS TITLE GUARANTEE 208 C.. 172,184 ;80 P
-5-

9 47,

UTAH TRIAL COURT ERRORED IN STATING THAT A BOND WAS
REQUIRED TO BE FILED IN CALIFORNIA IN ORDER FOR AUTOMATIC
STATUTORY STAY OF ENFORCEMENT UNDER CALIF CCP 916 TO OPERATE:
B.

The Utah Court errored in its oral statement that

defendants must put up a bond in California in order for the
automatic stay under California 916 to be effective in staying
enforcement of an order as to what constitutes community property.
Orders regarding what "is or is not community property" are
stayed pending appeal WITHOUT ANY BOND in California, pursuant
to a California State law, Calif CCP 916.

"the perfecting

of an appeal stays proceedings in the trial court upon the
njudgment or order appealed from or upon the matters embraced
therein or affected thereby, including enforcement."
No bond is required under CCP 916.
The Authority for automatic stay without bond is California
Code Civil Procedure 916, above, and does not require any bond.
Standard error in law, and abuse of discretion.

UTAH TRIAL COURT EXCEEDED ITS AUTHORITY AND PRE-EMPTED
THE JURISDICTION OF THE U.S. SUPREME COURT TO ADJUDICATE
THE ISSUE OF FURMANSKI'S CONSTITUTIONAL RIGHT TO RETAIN
HIS REAL PROPERTY, PENDING TRIAL BY A NON-ARTICLE III JUDGE.
C.

In a pending appeal before the U.S. Supreme Court,

the appellant Furmanski argues that after his dissolution
case was removed to the federal court, that Furmanski was
entitled to trial before a Non-article III judge, before
he was deprived of any of his property or property rights.
A decision on this issue by the U.S. Supreme Court was
-6-

published as Marathon Pipeline vs Northern Pipeline which
holds that a non-article III judge lacks the U.S.
Constitutional authority to adjudicate a state law issue
or to deprive a litigant of property.

Since this issue

is pending on appeal, the U.S. Supreme Court, and not
Judge Stirba should decide it.

Judge Stirba by issuing

an order to deprive Furmanski of property, essentially
pre-empted the pending appeal before the Supreme Court.
This is because the sister-state judgment is based upon
a determination of a non-article III judge, which under
the Marathon Decison is invalid and unenforceable.
Therefore, Judge Stirba's order of May 4, 1993 should
be reversed and the matter left to the U.S. Supreme
Court.
THE ISSUE OF WHETHER THE CALIFORNIA JUDGMENT IS
VALID AS TO COMMUNITY PROPERTY IS ALREADY BEFORE THE
UNITED STATES SUPREME COURT, AND THE UTAH TRIAL COURT
EXCEEDED ITS AUTHORITY WHEN IT ORDERED OWNERSHIP
DIVESTED WHEN AN APPEAL ON THAT ISSUE IS NOW PENDING.
C.-^

The Utah trial court errored & exceeded its authority, and

pre-empted the jurisdiction of the

U.S. Supreme Court to

adjudicate the issue of whether the Calif judgment is valid
and whether appellant is entitled to trial by a non-article III
judge, and on issue of what constitutes community property
of the litigants in California.

Under California law, the

California courts and U.S. Supreme Court have sole jurisdiction
to determine what is or is not California community property,
or whether the judgment is Constitutional.
Furmanski in his pending appeal to the U.S. Supreme Court
asserts that after Removal of his case to U.S. District Court
-7-

that he is entitled to a trial before a Non-Article III judge
before he is deprived of real property.

This is based upon

the fact that the California case was removed to the
U.S District court, and that the U.S. Supreme Court has
ruled in Marathon Pipeline vs Northern Pipeline, that after
removal that a non-article III judge lacks the U.S.
Constitutional authority to deprive a litigant of property.
Since Hansen relies upon a non-article III judge order,
Furmanski contends that Hansen's claim is based upon an
invalid and unconstitutional order.

This is based upon

the U.S. Law which holds that non-article III judges lack
the U.S. Constitutional authority to adjudicate state law
issues.

Hence, Utah cannot enforce a California case

where the underlying judgments is void because it is based
upon a non-article III judge.
The Utah Court abused descretion by disregarding the existence
of a the defendant Furmanski's pending appeal to the U.S. Supreme
Court, and errored by stating that the appealed from California
order was "res adjudicata" when it clearly was not res adjudicata
by virtue of the pending appeal to the U.S. Supreme Court.
The Utah Court does not have the authority to adjudicate what
is or is not California community property under California law,
and it acted to prempt the U.S. Supreme Court which is the forum
in which the California dispute resides.
Further, the Utah State Constitution does not permit it to
rule upon "community property" statutes of another state.
Authoriuty:

Constitutuion of State of Utah, Marathon Pipeline
-8-

vs Northern Pipeline 102. S.Ct. 2858.

The case of Marathon

Piple holds that after removal, a non-article III judges
lacks the U.S. Constitutional authority to divest a litigant
of property or to adjudicate state law issues.

TRIAL COURT ERRORED BY FAILING TO AFFRORD A JURY TRIAL
AND TRAIL BY NON-ARTICLE III JUDGE
D.

The Utah trial court errored by failing afford a jury

trial when it was demanded.

In the pleadings, the defendants

demanded a jury trial and never waived it.
The authority requiring a jury trial is the U.S. Constitution,
and Rule 39.
Also, appellant has asserted a right to trial by a
non-article III judge before property divestiture.

This issue

is pending in the U.S. Supreme Court.

TRIAL COURT ERRORED BY GRANTING RELIEF NOT REQUESTED
IN THE MOVING PAPERS (DIVESTING TITLE)
E.

The Utah trial court errored by stating it would

divest title from a corporation which was not a party to
the California action.

The relief of divesting title under

rule 70 was NOT REQUESTED IN THE MOTION PENDING BEFORE THE
COURT,

and therefore defendants were deprived of the right

to receive notice, and prepare opposition, and were deprived
of the right to oppose such a requests, which was first made
orally in the hearing on April 19, 1993.

The issue is one

of violation of procedural due process, since the
defendants were not permitted to prepare a brief, or research
-9-

rule 70, and denied the opportunity to prepare opposition
to any such request for divesting title.
Further, the published appellate cases between California
and Utah hold that no such order of one state is enforceable
to the detriment of a "non-party", as held in the case
of:

PEOPLE VS MITCHELL BROTHERS, 101 Cal App. 3d 305 (1980);

"A judgment...is currently pending on appeal. It is an
elementary principle of res judicata that the doctrine
applies ONLY to judgments and order which are final.

A

JUDGMENT IS NOT FINAL WHILE AN APPEAL THEREFROM IS PENDING."
[People vs Mitchell Bros];
PELLISSIER VS TITLE GUARANTEE, 208 C. 172, 184, 280 P. 947,
a judgment is not conclusive until all pending appeals are
concluded and the time to appeal has passed.
ROBINSON VS EL CENTRO GRAIN, "It is admitted that a judgment
of a trial court from which an appeal is pending is not
such a final judgment that it becomes Res Judicata on the
issues of the case." [Robinson vs El Centro 133 C.A.
567, 573.]
UTAH TRIAL COURT ERRORED BY ENFORCING A CALIF
JUDGMENT AGAINST A NON-PARTY TO THAT ACTION
F.

Utah court errored by attempting to enforce a Calif

judgement against a "non-party" to the Calif. Action.
Standard: absuse of descretion, error of law.
The cases hold that a foreign judgment is not enforceable
against a non-served "non-party" to the action.
Authority:

KROFCHECK VS ENSIGN CO (1980) 112 C.A.

3d 558, 568, 169 C.R. 516, the court found that sister
state judgments are NOT ENFORCEABLE between states against
a person "not a party" to the action.

-10-

Standard: error in law; abuse discretion
TRIAL COURT ERRORED BY EXCEEDING HER AUTHORITY SINCE
HER ORDER SEEKS TO DISPOSE OF AN ISSUE BEFORE THE
U.S. SUPREME COURT ON APPEAL
G.

Judge Stirba exceeded her Constitutional authority

by disregarding the existence of an appeal to the U.S.
Supreme Court, and by prempting the rights of the
appellant to first obtain adjudication by the U.S. Supreme
Court.

As stated previously, the party Stan Furmanski

has filed his appeal of the California judgment with
the U.S. Supreme Court, and he is entitled to full adjudication
of his appeal before the Utah court attempts to enforce
the disputed California judgment.

Judge Stirba exceeded

her constitutional authority by issuing an order which
pre-empted and disposed of issues pending before the
U.S. Supreme Court.

The issues before the U.S. Supreme

Court include the issue that Furmanski once the dissolution
case was removed to Federal Court, that Stan Furmanski
was entitled under the U.S. Constitution to a trial before
a Non-article III judge, before any real property could be
disposed of or awarded to Hansen.

This issue is now

pending before the U.S. Supreme Court as case 92-1972,
and Judge Stirba errored and exceeded her authority by
pre-empting the Supreme Court and ordering divestiture
of title in the Utah property.

The same issue was and

is still pending before the Supreme Court.
-11-

H.

HANSEN WAS NOT ENTITLED UNDER LAW TO FILE HER SUIT IN

UTAH BECAUSE THE CALIFORNIA STAY PRECLUDED IT, AND TRIAL
COURT ERRORED IN PERMITTING HANSEN TO VIOLATE THE STAY
AND HOLD PROCEEDINGS STAYED IN CALIFORNIA UNDER CCP 916.
As reflected above, the perfection of an appeal stays
enforcement under California law, including Calif Code
Civ Proced 916.
judgment.

No bond is required for a non-money

Hence, the perfection of an appeal by

Furmanski stayed the trial court and effected a stay in
enforcement under California law.

Gail Hansen was

NOT ENTITLED UNDER LAW to file a suit in Utah based
upon "enforcement" of the California judgment as a
sister-state judgement.

Hansen's activity was a violation

of the California stay, and a violation of law.

Because

a stay of enforcement was in effect, all Hansen's
actions such as to serve process and make a motion for
summary judgment were without a legal basis since Hansen
had no legal right to seek enforcement of the unenforceable
and disputed California judgment.

Judge Stirba errored by

hearing the motion for summary judgment, since the Calif
stay precluded Hansen from filing suit in Utah, and no
motion or proceeding should have been permitted by Judge
Stirba.

No service of process, or service of moving

papers were valid in Utah, since the California statute
CCP 916 effected a STAY OF ENFORCEMENT.

All Utah

proceedings were inappropriate, and a nullity.
Authority:

Schwartz vs United States 954 F 2d

569; Kalb v Feuerstein 308 U.S. 433; Ellis vs Consolidated
Diesel 894 F. 2d 371.

-12-

BECAUSE ENFORCEMENT WAS STAYED, UTAH TRIAL COURT
ERRORED WHEN IT GRANTED ENFORCEMENT IN EXCESS
OF

"THE SAME" STANDARD AS CALIFORNIA LAW.

The theory of sister-state judgment extends only to
enforcement "to the extent" the judgment would be
enforced in the state of origin.

Logic dictates that

since a statutory stay precluded all California courts
from enforcing the disputed Calif judgment, then a Utah
court could not enforce the California judgment.
Standard:

error of law; abuse of discretion.

The Utah court granted more relief than a California
court, since all enforcement as to property was stayed.
I.

TRIAL COURT ERRORED BY ISSUING SUMMARY JUDGMENT

WHEN ISSUES OF FACT AND LAW REMAINED AND WERE RAISED.
Prior to hearing on Hansen,s motion for summary
judgment, Stan Furmanski filed motions seeking to
have adjudicated issues of fact and law.

Also, in the

ANSWERS, these issues of fact and law were raised, and
therefore the trial court errored when Judge Stirba
granted summary judgment, which should not be granted
when issues of disputed fact and law exist.

There were

several issues raised, including that disputed fact that
Stan Furmanski M.D. Inc. was NEVER SERVED WITH SUMMONS
in the California action.

Jurisdictional issues are

appropriate for trial, and summary judgment should not
have been granted.

Additional issues of disputed fact

and law, were that the California court never had
-13-

jurisdiction over the Corporation because no COMPLAINT
was ever served upon it, and the disputed fact that
the California suit never "named" the corporation.
Obviously, if it was never served, and never named,
then the California judgment could not be enforced
against the corporation.

The existence of the

pending appeals show that no finding of the California
court was res adjudicata when Hansen filed her suit
or when the Utah summary judgment motion was filed.
Standard:

error in law; abuse of discretion.

Authority: Calif Code Civil Proced., Utah code,
Authority:
CASE OF

U.S. Constitution; and U.S. SUPREME COURT

MARATHON PIPELINE VS NORTHERN PIPELINE 102 S.Ct. 2858.

DETERMINATIVE STATUTES:

California.

That an

automatic stay of enforcement occurs by operation of
law without bond, after perfection of appeal.
CALIF CODE CIVIL PROCEDURE 916:
'STAY OF PROCEEDINGS IN THE TRIAL COURT'
THE PERFECTION OF AN APPEAL STAY PROCEEDINGS IN
THE TRIAL COURT UPON THE JUDGMENT OR ORDER APPEALED
FROM OR UPON THE MATTERS EMBRACED THEREIN OR AFFECTED
THEREBY, INCLUDING ENFORCEMENT OF THE JUDGMENT OR
ORDER, BUT THE TRIAL COURT MAY PROCEED UPON ANY OHTER
MATTER EMBRACED IN THE ACTION...

U.S. CONSTITUTION; CONSTITUTION OF STATE OF CALIFORNIA;
CONSTITUTION OF UTAH.
-14-

STATEMENT OF THE CASE
Appellant Furmanski appeals from a sister state judgment, which
was issued in violation of a statutory stay under California law.
The plaintiff/appellee (Hansen) was party to a divorce action
in California which is presently not fully litigated. Because
appeals are pending, its orders are NOT res adjudicata. The Calif
case D128811 was filed in California state court, and then removed
to U.S. District Court. A disputed judgment on reserved issues
was issued in about 1989 and immediately subjected
to appeal by Stanley Furmanski.

The corporation Stan Furmanski

M.D. Inc. was NEVER named as a party and NEVER served process in
California.

Under California law, once an appeal is filed, the

trial court may proceed "no further", and a statutory STAY OF
ENFORCEMENT
CCP 916.

occurs by operation of law, including California

NO BOND is required for the statutory stay of

enforcement to come into effect, since the stay occurs by
Operation of California Law upon the filing of an appeal.
The dissolution proceeding was REMOVED to U.S. District court in
1989. A subsequent order by non-article III judge is the subject
of an appeal to the U.S. Supreme Court (Add 42,42a) seeks reversal
based upon the limitations placed on non-Article III judges by the
U.S. Supreme Court.

Furmanski, appellant herein, contends

that after the U.S. Supreme Court decision is the case of
MARATHON PIPELINE, that

no "non-article III" judge may

divest a litigant of property on state cause of action, since
the U.S. Supreme Court has determined that all non-article III
judges lack the Constitutional authority to adjudicate state
law issues.

Furmanski contends the non-article III judge order

is invalid, and the Calif state judgment is unenforceable because
a statutory stay of enforcement has occurred when he filed
his appeals in 1989, 1992 and 1993.

-15-

Furmanski perfected several appeals in California and to
the U.S. Supreme Court, and the act of perfecting the appeals
caused an AUTOMATIC STATUTORY STAY OF ENFORCEMENT under Calif
law, CCP 916, which statute is setforth on page 14 of this brief.
Appeals were filed in 1989, 1992, and 1993.
While the statutory stays were in effect, Hansen violated
the stay when her attorneys filed the present Utah complaint
in about October 1992, seeking enforcement of the judgment which
was "unenforceable" and stayed under California law.
sought enforcement as a sister state judgment.
evidence of ownership, and no deed in her name.

She

She had no
The property she

sought was located in Salt Lake County, and the property was
NEVER of title in the same of Gail Hansen, or Stan Furmanski.
Rather, she alleged it was in the name of a non-party
corporation Stan Furmanski MD Inc. which was not-a-party to
the California action.
In October 1992, appeals were pending and a statutory
stay existed under operation of California law, and therefore
Hansen had no legal right to seek enforcement of the California
judgment in California or in Utah.

From 1989 through the

present time (Aug 2,1993), appeals [Add 42,43,44] have been
pending to the California judgment including U.S. Supreme Court
case 92-1972 (Add 42,42a). Therefore, the California judgment is
unenforceable in Utah and remains unenforceable at this time.
The Utah court errored in giving full faith to the disputed Calif
judgment.

Further, under California law, NO JUDGMENT IS RES

ADJUDICATA until all appeals are fully adjudicated and
the time for all appeals have passed.

Appeals are still

pending on the California case, including appeal to the
-16-

U.S. Supreme Court as United States Supreme Court Case 92-1972.
Therefore, the California judgment is NOT res adjudicata.
COURSE OF PROCEEDINGS IN UTAH
Hansen filed the Utah suit (92-0905445) in about
October 1992.

Hansen was not legally entitled to file

the action since it sought enforcement which was stayed
and precluded under a legal stay under California law, CCP 916.
Therefore, Hansens filing of Utah 92-0905445 was a violation of
the California stay, and all proceedings in violation of the
stay are void, inconclusive and a nullity since they are a
violation of the stay.

Under the theory of sister state

judgments, Utah cannot enforce where California law precludes it.
Thereafter, Hansen made a motion in Utah Court for summary
judgment to gain a Utah property, & Judge Stirba granted the
motion.

Judge Stirba's order of April 19, 1993, entered May

4,1993 (App 38) granting summary judgment and vesting title to
property to Hansen is the order which is now the subject of this
appeal.

In course of proceedings, Judge Stirba made errors in

interpreation of law and other errors. Judge Stirba
errored when she indicated the California judgment was "res
adjudicata", because appeals were and are pending now, and the
time to appeal the disputed Calif, judgment has not yet passed.
Hence, the California judgment is NOT res adjudicata under law.
As example of an appeal pending on August 2, 1993 is Stan
Furmanski's appeal of the Calfornia judgment to the U.S. Supreme
Court (App 42,42a), in which Furmanski attacks the validity of
Calif trial courts determination of what "was community
property", and what was awarded to Hansen, including any Utah
property.

The Calif judgment is not enforceable in Utah since
-17-

pending appeals exist which attack the California trial court's
determination of what was community property, and what was
separate property, and

attacks any order awarding property

including any award to Hansen of Utah property (Add 42,42a,43).
Judge Stirba also errored because title to the property
in the Utah suit was never in the name of Stan Furmanski.
Further the corporation which Hansen claims is owner of
record was never a party to the California action, and never
served with process.

Since it was not party to the

California action, the California judgment cannot be
enforced against the corporation.
Judge Stirba made an error in law when she stated that
a bond would have to be filed in California under Calif law
before California's statutory stay would come into effect.
This was an error of law, and a bond is simply not required
under California law.
SYNOPSIS
Hansen and Furmanski filed for dissolution.
was removed to the U.S. District Court.
which was subjected to several appeals.
still active.

The case

A judgment was issued
Those appeals are

In about October 1992, the appeal was not

adjudicated and a stay was in effect by operation of law under
CCP 916, and Hansen was prohibited from enforcement.

She

violated the stay and filed the present Utah action in violation
of the stay under CCP 916.

Her action was solely for enforcement

as a sister state judgment in Utah, with the objective being a
property in neither Stan Furmanski's name nor her own.
-17a-

She

sought to enforce the disputed California judgment against a
corporation not a party to any California action.

Judge Stirba

granted a motion for summary judgment granting Hansen title to
the Utah property despite the fact that appeals were pending,
and the issue of Constitutional right to trial under federal
law (before losing title) were not yet adjudicated in the U.S.
Supreme Court.

Furmanski argued that triable issues of fact

also existed in the fact that the corporation was never served
and never made a party in California, and a triable issue of
lack-of-jurisdiction over the Corp in Calif existed.

As

setforth below, the Judge Stirba order should be reversed
because the perfection of an appeal (Add 42, 42a, 43) causes
a statutory stay by operation of law in California, which
precludes and stay enforcement and precludes the very
proceeding of summary judgment to enforce.
The Court of Appeals should reverse because of
errors in law as setforth below.
x
X
X
X
X
X
X
X
X
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SUMMARY OF ARGUMENT

TRIAL COURT ERRORED IN STATING THE CALIF JUDGMENT
WAS RES ADJUDICATA WHEN IT WAS NOT RES ADJUDICATA.
As setforth above, the California judgment has been
subjected to appeal.

For instance, the validity of the

California judgments are under by appeal to the United
States Supreme Court.

They are attacked as being void and

unenforceable under U.S. Supreme Court Decisions which hold
that non-article III judges lack the U.S. Constitutional
Authority to dispose of state law claims (Marathon Pipeline
vs Northern 102 S. Ct 2858.).

The Utah Court errored by

issuing an order divesting defendant (appellants) of their
property while an appeal is pending attacking the validity
of the California order.
101 Cal App. 3d.

In PEOPLE VS MITCHELL BROS

305 (1980), the court found that,

"A judgment...is currently pending on appeal.
It is an elementary principle of res judicata that the
doctrine applies ONLY to judgments and order which
are final.

A JUDGMENT IS NOT FINAL WHILE AN APPEAL

THEREFROM IS PENDING."

In the case of Pellissier vs Title Guarantee, 208 C. 172 184,
a judgment is not conclusive until all p ending appeals are
concluded and the time to appeal has passed.
-19-

In the case of Robinson vs El Centro grain,
"It is admitted that a judgment of a trial
court from which an appeal is pending is not
such a final judgment that it becomes Res Judicata
on the issues of the case."

[Robinson vs El Centro].

NO BOND IS REQUIRED FOR THE STATUTORY
AUTOMATIC STAY UNDER CALIF CCP 916.

The perfecting of an appeal causes a Statutory
Stay pending appeal, which is automatic and occurs by
operation of law under Calif 916.

This process is

automatic, as set forth in the statute, which is
reproduced on page 14 of this brief.

NO BOND IS REQUIRED.

There are only instances requiring bond, and neither
applies to this case.

California law provides for a

statutory stay which is automatic, and which occurs by
operation of law upon the perfection of an appeal. This
applies to any order defining what is or is not community
property, and the evaluation, and any award.

No California

judgment required any sale of property or deed to be signed.
The automatic stay operates the same as a United States
bankruptcy stay, and precludes the holder of a judgment
from enforcement.

Therefore, by California statute,

Hansen was precluded from any effort to enforce the
disputed judgment commencing in 1989, and upto the
-20-

present date.

The appellant Furmanski filed appeals

in 1989, 1992, and 1993, each of which has the force of
law to stay enforcement of judgments issued in California.
When Hansen filed the Utah suit, 92-0905445 she
violated the statutory California stay.

There are many

statutes which hold that actions taken in contravention
of law are void.

Violations of the stay of enforcement

are comparable to violations of the automatic stay under
11 USC 362, which universally hold that a violation of
the automatic stay is void, not merely voidable:
In Schwartz vs United States 954 F 2d 569, the court
found a violation of stay to be void, not merely voidable:
"Our decision today clarifies this area of law by making
clear that violations of the automatic stay are VOID, and
not voidable.11
Also in the folloing cases the stay was upheld, and
acts in contravention held void:

In re Advent Corp 24 B.R. 612;

In re Coleman Am Cos 26 B.R.825; In re Pettibone Corp 110 B.R.
848; In re Miller 10 B.r. 778.
NO BOND is required for the automatic stay under
California CCP 916.

The automatic stay occurs by Operaton

of Law, as soon as the appeal is perfected.
different from Utah law.

This may be

However, the Utah court errored

when it said that appellants must put up a bond in California
before the CCP 916 stay is operative.

Actually, a bond is

only required for certain money judgments and where an
order to sell has been issued.
-21-

In the case of D 128 811,

there was never any order to sell or to transfer title.
Therefore, the automatic stay was effective upon the filing
of the notice of appeal and payment of the appeal fees.
The automatic stay under CCP 916 caused a stay as
to the judgment as to what comprised community property,
and who owned property, and who was awarded property.
Therefore, the Utah court errored in attempting to
enforce any provision of the California judgments, since
enforcement had been effectively and totally stayed by
the perfecting of the appeal.

All during the period of

1989 to the present, appeals have been pending.

As

state above, an appeal to the U.S. Supreme Court is
pending as U.S. Supreme Court case filing 91-1972.
The last brief filed in this case was July 1993, in which
Hansen filed a respondent's brief.

No determination has

been adjudicated by the U.S. Supreme Court.
In view of the pending appeals, and the lack of
enforceability of the California judgment, the Utah
Court of Appeals should reverse the orders and/or judgments
of Utah judge Anne Stirba, and stay further proceedings
until all appeals to the California case have been
fully adjudicated and the time to appeal has passed.

TRIAL COURT ERRORED IN DIVESTING OWNERSHIP
WHILE APPEAL IS PENDING IN THE U.S. SUPREME
COURT.

The Utah trial court exceeded its authority by
-22-

granting an order to divest appellants of title.
Firstly, the moving papers did not request a
divestiture, and appellants did not have the opportunity
to brief the issues.

Because of violations of due process,

the order of divestiture should be reversed.

The appellants

are entitled to notice of motion, memorandum, and the
opportunity to respond.

Further, the appellants had

a pending appeal to the Supreme Court on the issue of the
lack of validity of the California judgments.

The Utah

court exceeded its authority by making a ruling which
in effect pre-empted the U.S. Supreme Court, and ruled
that the Californiua judgment was enforceable or valid.
The appellants argue that the issue of invalidity of the
Calif judgments were within the jurisdiction of the
California court and the U.S. Supreme Court, and since
the U.S. Supreme Court has not ruled on the appeal yet,
that Utah lacks jurisdiction to do so.

-23-

DETAIL OF THE ARGUMENT

The appellant incorporates the foregoing pages of
argument 19 through 23 into the following details of
agrument.

UTAH TRIAL COURT ERRORED IN CALLING THE DISPUTED CALIF
JUDGMENT RES ADJUDICATA WHEN IT CLEARLY WAS NOT RES ADJUDICATA.

A)

The Utah trial court errored by calling the disputed

Calif judgment "res adjudicata" when it was NOT res adjudicata.
The Utah trial court errored by assuming the Calif judgment was
res adjudicata, when under multiple California cases, and
Calif law hold no judgment is res adjudicata until all pending
appeals are fully adjudicated, upto and including the U.S. Supreme
Court. In the California case, the judgment has been appealed to
the U.S. Supreme Court and therefore it is not res adjudicata.
The U.S. Supreme Court has not determined issues federal issues
and community property issues.
abuse of discretion.
VS MITCHELLL BROS

Standard: error of law, and

Authorities include PEOPLE

101 Cal App. 3d 305 (1980), and ROBINSON VS

EL CENTRO GRAIN CO 133 c.a. 567; WITKIN ON JUDGMENTS;
PELLISSIER VS TITLE GUARANTEE 208 C.. 172,184 280 P. 947.
-24-

UTAH TRAIL COURT ERRORED IN STATING THAT A BOND WAS
REQUIRED TO BE FILED IN CALIFORNIA IN ORDER FOR AUTOMATIC
STATUTORY STAY OF ENFORCEMENT UNDER CALIF CCP 916 TO OPERATE:
B.

The Utah Court errored in its oral statement that

defendants must put up a bond in California in order for the
automatic stay under California 916 to be effective in staying
enforcement of an order as to what constitutes community property.
Orders regarding what "is or is not community property" are
stayed pending appeal WITHOUT ANY BOND in California, pursuant
to a California State law, Calif CCP 916.

"the perfecting

of an appeal stays proceedings in the trial court upon the
njudgment or order appealed from or upon the matters embraced
therein or affected thereby, including enforcement."
No bond is required under CCP 916.
The Authority for automatic stay without bond is California
Code Civil Procedure 916, above, and does not require any bond.
Standard error in law, and abuse of discretion.

UTAH TRIAL COURT EXCEEDED ITS AUTHORITY AND PRE-EMPTED
THE JURISDICTION OF THE U.S. SUPREME COURT TO ADJUDICATE
THE ISSUE OF FURMANSKI'S CONSTITUTIONAL RIGHT TO RETAIN
HIS REAL PROPERTY, PENDING TRIAL BY A NON-ARTICLE III JUDGE.
In a pending appeal before the U.S. Supreme Court,
the appellant Furmanski argues that after his dissolution
case was removed to the federal court, that Furmanski was
entitled to trial before a Non-article III judge, before
he was deprived of any of his property or property rights.
A decision on this issue by the U.S. Supreme Court was
-25-

published as Marathon Pipeline vs Northern Pipeline which
holds that a non-article III judge lacks the U.S.
Constitutional authority to adjudicate a state law issue
or to deprive a litigant of property.

Since this issue

is pending on appeal, the U.S. Supreme Court, and not
Judge Stirba should decide it.

Judge Stirba by issuing

an order to deprive Furmanski of property, essentially
pre-empted the pending appeal before the Supreme Court.
This is because the sister-state judgment is based upon
a determination of a non-article III judge, which under
the Marathon Decison is invalid and unenforceable.
Therefore, Judge Stirba's order of May 4, 1993 should
be reversed and the matter left to the U.S. Supreme
Court.
THE ISSUE OF WHETHER THE CALIFORNIA JUDGMENT IS
VALID AS TO COMMUNITY PROPERTY IS ALREADY BEFORE THE
UNITED STATES SUPREME COURT, AND THE UTAH TRIAL COURT
EXCEEDED ITS AUTHORITY WHEN IT ORDERED OWNERSHIP
DIVESTED WHEN AN APPEAL ON THAT ISSUE IS NOW PENDING.
C.

The Utah trial court errored & exceeded its authority, and

pre-empted the jurisdiction of the

U.S. Supreme Court to

adjudicate the issue of whether the Calif judgment is valid
and whether appellant is entitled to trial by a non-article III
judge, and on issue of what constitutes community property
of the litigants in California.

Under California law, the

California courts and U.S. Supreme Court have sole jurisdiction
to determine what is or is not California community property,
or whether the judgment is Constitutional.
Furmanski in his pending appeal to the U.S. Supreme Court
asserts that after Removal of his case to U.S. District Court
-26-

that he is entitled to a trial before a Non-Article III judge
before he is deprived of real property.

This is based upon

the fact that the California case was removed to the
U.S District court, and that the U.S. Supreme Court has
ruled in Marathon Pipeline vs Northern Pipeline, that after
removal that a non-article III judge lacks the U.S.
Constitutional authority to deprive a litigant of property.
Since Hansen relies upon a non-article III judge order,
Furmanski contends that Hansen's claim is based upon an
invalid and unconstitutional order.

This is based upon

the U.S. Law which holds that non-article III judges lack
the U.S. Constitutional authority to adjudicate state law
issues.

Hence, Utah cannot enforce a California case

where the underlying judgments is void because it is based
upon a non-article III judge.
The Utah Court abused descretion by disregarding the existence
of a the defendant Furmanski's pending appeal to the U.S. Supreme
Court, and errored by stating that the appealed from California
order was "res adjudicata" when it clearly was not res adjudicata
by virtue of the pending appeal to the U.S. Supreme Court.
The Utah Court does not have the authority to adjudicate what
is or is not California community property under California law,
and it acted to prempt the U.S. Supreme Court which is the forum
in which the California dispute resides.
Further, the Utah State Constitution does not permit it to
rule upon "community property" statutes of another state.
Authoriuty:

Constitutuion of State of Utah, Marathon Pipeline
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vs Northern Pipeline 102. S.Ct. 2858.

The case of Marathon

Piple holds that after removal, a non-article III judges
lacks the U.S. Constitutional authority to divest a litigant
of property or to adjudicate state law issues.

TRIAL COURT ERRORED BY FAILING TO AFFRORD A JURY TRIAL
AND TRAIL BY NON-ARTICLE III JUDGE
D.

The Utah trial court errored by failing afford a jury

trial when it was demanded.

In the pleadings, the defendants

demanded a jury trial and never waived it.
The authority requiring a jury trial is the U.S. Constitution,
and Rule 39.
Also, appellant has asserted a right to trial by a
non-article III judge before property divestiture.

This issue

is pending in the U.S. Supreme Court.

TRIAL COURT ERRORED BY GRANTING RELIEF NOT REQUESTED
IN THE MOVING PAPERS (DIVESTING TITLE)
E.

The Utah trial court errored by stating it would

divest title from a corporation which was not a party to
the California action.

The relief of divesting title under

rule 70 was NOT REQUESTED IN THE MOTION PENDING BEFORE THE

COURT,

and therefore defendants were deprived of the right

to receive notice, and prepare opposition, and were deprived
of the right to oppose such a requests, which was first made
orally in the hearing on April 19, 1993.

The issue is one

of violation of procedural due process, since the
defendants were not permitted to prepare a brief, or research
-28-

rule 70, and denied the opportunity to prepare opposition
to any such request for divesting title.
Further, the published appellate cases between California
and Utah hold that no such order of one state is enforceable
to the detriment of a "non-party", as held in the case
of:

PEOPLE VS MITCHELL BROTHERS, 101 Cal App. 3d 305 (1980);

"A judgment...is currently pending on appeal. It is an
elementary principle of res judicata that the doctrine
applies ONLY to judgments and order which are final.

A

JUDGMENT IS NOT FINAL WHILE AN APPEAL THEREFROM IS PENDING."
[People vs Mitchell Bros];
PELLISSIER VS TITLE GUARANTEE, 208 C. 172, 184, 280 P. 947,
a judgment is not conclusive until all pending appeals are
concluded and the time to appeal has passed.
ROBINSON VS EL CENTRO GRAIN, "It is admitted that a judgment
of a trial court from which an appeal is pending is not
such a final judgment that it becomes Res Judicata on the
issues of the case." [Robinson vs El Centro 133 C.A.
567, 573.]
UTAH TRIAL COURT ERRORED BY ENFORCING A CALIF
JUDGMENT AGAINST A NON-PARTY TO THAT ACTION
F.

Utah court errored by attempting to enforce a Calif

judgement against a "non-party" to the Calif. Action.
Standard: absuse of descretion, error of law.
The cases hold that a foreign judgment is not enforceable
against a non-served "non-party" to the action.
Authority:

KROFCHECK VS ENSIGN CO (1980) 112 C.A.

3d 558, 568, 169 C.R. 516, the court found that sister
state judgments are NOT ENFORCEABLE between states against
a person "not a party" to the action.
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Standard: error in law; abuse discretion
TRIAL COURT ERRORED BY EXCEEDING HER AUTHORITY SINCE
HER ORDER SEEKS TO DISPOSE OF AN ISSUE BEFORE THE
U.S. SUPREME COURT ON APPEAL
G.

Judge Stirba exceeded her Constitutional authority

by disregarding the existence of an appeal to the U.S.
Supreme Court, and by prempting the rights of the
appellant to first obtain adjudication by the U.S. Supreme
Court.

As stated previously, the party Stan Furmanski

has filed his appeal of the California judgment with
the U.S. Supreme Court, and he is entitled to full adjudication
of his appeal before the Utah court attempts to enforce
the disputed California judgment.

Judge Stirba exceeded

her constitutional authority by issuing an order which
pre-empted and disposed of issues pending before the
U.S. Supreme Court.

The issues before the U.S. Supreme

Court include the issue that Furmanski once the dissolution
case was removed to Federal Court, that Stan Furmanski
was entitled under the U.S. Constitution to a trial before
a Non-article III judge, before any real property could be
disposed of or awarded to Hansen.

This issue is now

pending before the U.S. Supreme Court as case 92-1972,
and Judge Stirba errored and exceeded her authority by
pre-empting the Supreme Court and ordering divestiture
of title in the Utah property.

The same issue was and

is still pending before the Supreme Court.
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H.

HANSEN WAS NOT ENTITLED UNDER LAW TO FILE HER SUIT IN

UTAH BECAUSE THE CALIFORNIA STAY PRECLUDED IT, AND TRIAL
COURT ERRORED IN PERMITTING HANSEN TO VIOLATE THE STAY
AND HOLD PROCEEDINGS STAYED IN CALIFORNIA UNDER CCP 916.
As reflected above, the perfection of an appeal stays
enforcement under California law, including Calif Code
Civ Proced 916.
judgment.

No bond is required for a non-money

Hence, the perfection of an appeal by

Furmanski stayed the trial court and effected a stay in
enforcement under California law.

Gail Hansen was

NOT ENTITLED UNDER LAW to file a suit in Utah based
upon "enforcement" of the California judgment as a
sister-state judgement.

Hansen's activity was a violation

of the California stay, and a violation of law.

Because

a stay of enforcement was in effect, all Hansen's
actions such as to serve process and make a motion for
summary judgment were without a legal basis since Hansen
had no legal right to seek enforcement of the unenforceable
and disputed California judgment.

Judge Stirba errored by

hearing the motion for summary judgment, since the Calif
stay precluded Hansen from filing suit in Utah, and no
motion or proceeding should have been permitted by Judge
Stirba.

No service of process, or service of moving

papers were valid in Utah, since the California statute
CCP 916 effected a STAY OF ENFORCEMENT.

All Utah

proceedings were inappropriate, and a nullity.
Authority:

Schwartz vs United States 954 F 2d

569; Kalb v Feuerstein 308 U.S. 433; Ellis vs Consolidated
Diesel 894 F. 2d 371.
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BECAUSE ENFORCEMENT WAS STAYED, UTAH TRIAL COURT
ERRORED WHEN IT GRANTED ENFORCEMENT IN EXCESS
OF

"THE SAME" STANDARD AS CALIFORNIA LAW.

The theory of sister-state judgment extends only to
enforcement "to the extent" the judgment would be
enforced in the state of origin.

Logic dictates that

since a statutory stay precluded all California courts
from enforcing the disputed Calif judgment, then a Utah
court could not enforce the California judgment.
Standard:

error of law; abuse of discretion.

The Utah court granted more relief than a California
court, since all enforcement as to property was stayed.
I.

TRIAL COURT ERRORED BY ISSUING SUMMARY JUDGMENT

WHEN ISSUES OF FACT AND LAW REMAINED AND WERE RAISED.
Prior to hearing on Hansen's motion for summary
judgment, Stan Furmanski filed motions seeking to
have adjudicated issues of fact and law.

Also, in the

ANSWERS, these issues of fact and law were raised, and
therefore the trial court errored when Judge Stirba
granted summary judgment, which should not be granted
when issues of disputed fact and law exist.

There were

several issues raised, including that disputed fact that
Stan Furmanski M.D. Inc. was NEVER SERVED WITH SUMMONS
in the California action.

Jurisdictional issues are

appropriate for trial, and summary judgment should not
have been granted.

Additional issues of disputed fact

and law, were that the California court never had
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jurisdiction over the Corporation because no COMPLAINT
was ever served upon it, and the disputed fact that
the California suit never "named" the corporation.
Obviously, if it was never served, and never named,
then the California judgment could not be enforced
against the corporation.

The existence of the

pending appeals show that no finding of the California
court was res adjudicata when Hansen filed her suit
or when the Utah summary judgment motion was filed.
Standard:

error in law; abuse of discretion.

Authority: Calif Code Civil Proced., Utah code,
Authority:
CASE OF

U.S. Constitution; and U.S. SUPREME COURT

MARATHON PIPELINE VS NORTHERN PIPELINE 102 S.Ct. 2858.

The Addendum which follows (pages 38-

) provides

additional evidence of the existence of appeals to the
disputed California judgment which existed prior to
and during the Utah case, thus rendering the judgment
not res adjudicata and unenforceable.

The inital appeals were

filed by appellant Furmanski in in May and October 1989, and
those appeals are still not fully adjudicated as evidenced by
the appeal face pages 44, 42a, 42,43.

Page 44 is a copy of the

face page of Petition for Review filed December 21, 1992, showing
that appeals were pending and ongoing before the State of
California prior to and during the time Hansen filed the Utah suit
in about October 1992.

A copy of page one of the Notice

of Appeal to the United States Supreme Court was filed
in the State Court of Appeal on February 5, 1993, which shows
-33-

the appeal to the U.S. Supreme Court was of-record well
before Hansen brought her motion for summary judgment to
hearing in April 1993.
As evidence that the U.S. Supreme Court case is ongoing
and unadjudicated is page 42(a), and page 43 which are
petitions, petitions for writs, and answers filed in the
United States Supreme Court.
was filed about July 1993.

The answer pg 43
One of the issues presented

is that the California judgments are invalid and unenforceable
because the case was removed to the U.S. District court, and
that the Supreme Court has adjudicated that non-article III
judges lack U.S. Constitutional authority to adjudicate
state law issues.

Hence, because Furmanski was never

afforded a trial by a non-article III judge, he cannot be
deprived of property because the right to such a trial is
a per se U.S. Constitiutional right.

Since this issue

is central to the invalidity of the California judgment,
the Utah court should reverse Judge Stirba,s order to
permit the pending appeal before the U.S. Supreme Court.
It should be noted that the U.S. Supreme Court already
has jurisdiction to determine the U.S. Constitutional
question, and Judge Stirba did not have the jurisdiction.
Therefore, because Judge Stirba lacked jurisdiction over
the Constitutional questions, and Constitutional issues
regarding property divestiture, the Utah court of appeal
should reverse her order which divests title.
Upon the foregoing arguments, and points and
authorities the order of Judge Stirba should be reversed
and the Utah State court should be stayed pending the
-34-

outcome of all pending appeals.

Attached as page

38 (Addendum) is the order of judge Stirba.
Due to the pendency of appeals before the state
of California and the U.S. Supreme Court, the disputed
California iudqment should be found not-res adjudicata
and no full faith or credit can be afforded to it.

CONCLUSION
The Utah trial court errored when it stated that
the disputed California judgment was "res adjudicata" when
it clearly was not res adjudicata.

The Utah trial court

made a error of law in assuming that a bond was required
in California before California's Automatic Stay pending
appeal would take effect.

The Utah trial court errored

by ignoring pending appeals and the identical issues pending
before the United States Supreme Court, and errored in issuing a
Utah order before the U.S. Supreme Court adjudicated the issue.
The Utah trial court errored when it granted summary
judgment despite the three triable issues of fact and law
including the issue that Stan Furmanski M.D. Inc corporation
was not a party to the California action, and it was never served
with any California summons nor complaint.

The issue of

lack of jurisdiction over the corporation constituted a clearly
triable issue of fact and law.
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Therefore, the Utah trial

court errored by granting summary judgment when a triable
issue of fact and law existed had existed.
Therefore, the Court of Appeals should reverse the
order of Utah trial court pronounced April 19, 1993.
Further the U.S. Supreme Court already has jurisdiction
to adjudicate the U.S. Constitutional issues of whether or not
the California judgment is valid or invalid.
Further, an Appeal to the United States Supreme Court
is pending as evidenced by pages 42,42a,43, which include
Constitutional questions as to the right of the appellant to
obtain a trial by a non-article III judge before he is
divested of any property right.

Since this issue is before

the U.S. Supreme Court, and is a Constitutional question
within the sole jurisdiction of the U.S. Supreme Court,
the Judge Stirba order should be reversed because she lacks
jurisdiction over the Constitutional question pending in
the other court on appeal.
The appellant respectfully requests that the
Utah Court of Appeals REVERSE the orders or judgment of judge
Anne Stirba made on April 19, 1993 and entered May 4,1993,
and it should direct the district court to stay further
proceedings until there is final adjudication of all
other appeals filed by appellant Stan Furmanski, or the
other parties to this action.
Respectfully submitted,

August 2, 1993

Appellant, defendant
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Proof of Service
Certificate of Service

I am over the age of 18 years, and I am familiar
with the requirements for service by mail.
I served by U.S. mail prepaid two copies on counsel
of the APPELLANTS BRIEF by mailing in the U.S.
mail prepaid to the following addresses:

Van Cott Bagley Cornwall and McCarthy
Marilyn Branch
50 South Main Street, Suite 1600
Salt Lake City Utah 84145
S. Furmanski MD Inc.
2303 North 44th Street 161
Phoenix, Arizona 85008

I hereby certify that two true and correct copies
of the foregoing Appellants Brief were mailed, postage
prepaid this 2nd Day of August 1993.

August 2, 1993
S. Furmanski
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ADDENDUM

OPINION (subject to appeal)
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Objection to order
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PETITION TO CALIF SUP COURT

44

AMENDED DOCKETING STATEMENT

45
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
GAIL C. HANSEN,
Plaintiff.

ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT

vs.
STANLEY FURMANSKI, an individual
and STAN FURMANSKI, M.D., INC.,
a California corporation,

Civil No. 92-0905445
Honorable Anne M. Stirba

Defendants.

Hearing on Plaintiff's Motion for Summary Judgment was held on April 19,
1993. Plaintiff was represented by Marilyn M. Henriksen of Van Cott, Bagley, Cornwall
& McCarthy.

Defendant Stanley Furmanski was present and represented himself.

Based upon the pleadings and documents on file herein, the arguments made at the
hearing by Plaintiff's counsel and by defendant Stanley Furmanski, and good cause
otherwise appearing therefor;
IT IS HEREBY ORDERED that Plaintiff's Motion for Summary Judgment is
granted in ail respects as to defendants Stanley Furmanski and Stan Furmanski, M.D.,
Inc., with judgment ordered and decreed as follows:
1.

That certain "Further Judgment

on Reserved Issues" (the

"Judgment") made and entered on August 31 , 1989, in the Superior Court of California,
County of Los Angeles in a case captioned Marriage of Petitioner: Stanley Furmanski
and Respondent: Gail C. Furmanski: Case No. D128811 is hereby accorded full faith

f. \dms\147\0032396.1

3R

and credit in the State of Utah and is to be treated in all respects as a judgment of this
court;
2.

That based upon the Judgment, Plaintiff Gail C. Hansen is entitled

to ownership and possession of that certain real property, and the improvements
thereon (the "Property"), located in the Town of Alta, County of Salt Lake, State of Utah,
which Property is more particularly described as follows:
Beginning at a point which is South 1937.17 feet and West
84.22 feet from the Northeast corner of Section 6, Township
3 South, Range 3 East, Salt Lake Base and Meridian and
running thence North 23 degrees 48 minutes 32 seconds
West 223.70 feet; thence north 79 degrees 49 minutes 18
seconds East 90.00 feet; thence South 16 degrees 07
minutes 25 seconds East 162.24 feet; thence South 33
degrees 48 minutes 30 seconds West 77.88 feet to the point
of beginning.
Subject to a 20.00 foot right of way over the south portion of the
above described tract.
3.

That defendants Stanley Furmanski and Stan Furmanski, M.D , Inc.

are hereby divested of all right, title and interest in and to the Property and Plaintiff Gail
C. Hansen is hereby vested with all right, title and interest in and to the Property.
DATED this

H

day of

^

Y

1993.

BY THE COURT:

Anne M. Stirba
District Court Judge

EXHIBIT A
( \dms\147\0032396. 1
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1

Stan Furmanski
21 2303 North 44th Street 161
Phoenix, Arizona 85008
Appellants
3

4
5

61

IN THE THRID JUDICIAL DISTRICT COURT

7

8

STATE OF UTAH

1
91
10

Gail Hansen
Plaintiff
vs

OBJECTION TO ORDER

11
12

Stanley Furmanski et al
Defenant/appellant
Civil Case No: 92-0905445

13
14
15 The party, Stanley Furmanski, objects to the entry
16 of any order relative to the hearing of April 19, 1993,
17 on the following grounds:
18

1)

A statutory stay under Calif CCP 916 applies to

19 all orders determining what is or is not community property.
20

211
22
23

241

The stay of enforcement occurs by operation of law without
any bond.
2)

A pending appeal to the U.S. Supreme Court

renders pertinant Calif judgments inconclusive and not
res adjudicata.
3)

The case of Krofcheck vs Ensign 112 C.A. 3d 558,

25
holds that foreign judgments are not enforceable against

26
persons not parties to the ligation.

The cases of

27
ROBINSON VS EL CENTRO GRAIN 133 C.A. 567, and PEOPLE

281
-1-

1
2|| VS MITCHELL BROTHERS 101 Cal Appl 3d 305 hold that
o

Calif judgments subject to appeal are not final, and

«

are inconclusive, and not res adjudicata in other courts.

5 The case of PHILLISER VS TITLE GUARANTEE 208 c. 172
6
7
8

280 p. 947 holds a judgment is not conclusive until
all pending appeals are concluded and the time to appeal
has passed.
4)

9
10

The defendant has a right to first have determination

of Calif issues by an Article III judge, before entry of
any Utah order.

11
April 29, 1993

<; Cg-sT Furmanski
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On appeal from judgment of James Kolts judge Superior Court
presiding, and from opinion of Court of Appeals and
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Stan Furmanski
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IN THE UTAH COURT OF APPEAL
STATE OF UTAH

Gail Hansen
)
Plaintiff
vs
Stanley Furmanski et al
Def/Appellant )

v jt tne Court

AMENDED DOCKETING STATEMENT

Court Appeal Case No: 930 309
Utah Sup Ct No: No 930201
Also Utah Case No 92-0905445

The docketing statement is amended to include the date
of entry of the final order or judgment (5/4/93) :
1.

DATE:

The judgment in third judicial district court

was pronounced orally April 19, 1993.
entered May 4, 1993.

The final order was

Plaintiff has not yet served defendants

with the order.
2.

MOTIONS; FILINGS: There have been no post judgment motions

filed.

The notice of appeal was filed April 19, 1993, before any

deadline requiring it to be filed.
3.

OTHER ORDERS: No orders disposing of any post judgment motion

has been entered.
4.

The Notice of Appeal was filed April 19, 1993. An amended

notice of appeal was filed on or about June 2, 1993.
5.

JURISDICTION:

The Court of Appeals has jurisdiction

under UTAH CODE Title 78, Judicial Code, 78-2a-3, and 78-2a3(d), "appeals from the circuit courts", whic/n is Utah
Code Ann. 1953 as amended.

The Utah Supreme Court

has jurisdiction to rule on the Constitutional issue that
-1-

1
2|| judge Stirba exceeded her Constitutional authority, when
o

she disregarded existence of an appeal to the U.S. Supreme

A\ Court, which appeal makes non-conclusive the California order
5

Utah Supreme Court has jurisdiction to hear such a Constitutional

6

questions such as lack of Constitutional authority of

7
8
9
10
11

a non-Article III judge to in effect prempt an appeal to U.S.
Supreme Court.

The Utah Supreme Court has jurisdiction

pursuant to state Constitution and, under UTAH CODE Title 78, 782 (g) and (j)
6.

Name of Trial Court:

Third Judicial District Court of

Salt Lake, Judge A.M. Stirba.
12
7.

FACTS:

The plaintiff Hansen sought divorce in California, an{l

13
the California state court issued a property division decree
14
which was immediately appealed.

Under Calif law, CCP 916,

15
once a party contests such a judgment by "appeal", the
16
17
18
19
20

judgment is thereafter "unenforceable" until all issues are
determined upto and including the U.S. Supreme Court.

No bond is

required in California, because the stay of judgment is
"statutory" and occurs by operation of law, CCP 916.
The appellant, Furmanski, has appealed and contested the Calif

21

determination of what is or is not "community property"

22

and also whether a division is equitable.

23

therefore unenforceable during pendency of an appeal. The

24

petitioner Furmanski has appealed the Calif judgment, and an

25

appeal to the U.S. Supreme Court is pending.

26

adjudication of appeals (which are still pending), Hansen

27

filed a suit in Utah (92-0905445) seeking "enforcement" of the

28||

-2-

46

The Calif judgment is

Prior to final

1
2II unenforceable order, to obtain Utah property.
o

Moreover,

the Utah property title is vested in a "non-party"

A\ foregin corporation which Hansen never served in the California
_

action.

6

during pendency of appeal, and also that no judgment is

7

California law holds that her judgment is unenforceable

applicable to a non-party corporation never named in the action,

8 In Utah, Hansen never permitted discovery, and no trial was

1

9
10
11
12

ever held on-the-merits.
19, 1993,

Hansen sought summary judgment on Apri

despite the fact that the California judgment was

unenforceable, and despite the fact that the U.S. Supreme Court
has jurisdiction to determine the community property issue.
Hence, the California judgment is pending appeal and is NOT

13
res adjudicata.

14
15
26

8. ISSUES FOR REVIEW:
A)

("A" THRU "G" BELOW)

The Utah trial court errored by calling the disputed

17

Calif judgment "res adjudicata" when it was NOT res adjudicata,

jo

The Utah trial court errored by assuming the Calif judgment was

19

res adjudicata, when under multiple California cases, and

20

Calif law hold no judgment is res adjudicata until all pending

21

appeals are fully adjudicated, upto and including the U.S. Suprem

22

Court. In the California case, the judgment has been appealed to

23

the U.S. Supreme Court and therefore it is not res adjudicata.

24

Standard: error/abuse of descretion.

25
26
27
28

VS MITCHELLL BROS

Authorities include PEOPLE

101 Cal App. 3d 305 (1980), and ROBINSON VS

EL CENTRO GRAIN CO 133 c.a. 567; WITKIN ON JUDGMENTS;
PELLISSIER VS TITLE GUARANTEE 208 C.. 172,184 280 P. 947,
-3-

47

1
9II B.

The Utah Court errored in its oral statement that

o 11 defendants must put up a bond in California in order for the
J

automatic stay under California 916 to be effective in staying

5

enforcement of an order as to what constitutes community property

6

Orders regarding what "is or is not community property" are

7

stayed pending appeal WITHOUT ANY BOND in California, pursuant

8

to a California State law, Calif CCP 916.

9
10
11
12

"the perfecting

of an appeal stays proceedings in the trial court upon the
njudgment or order appealed from or upon the matters embraced
therein or affected thereby, including enforcement."
No bond is required under CCP 916.
The Authority for automatic stay without bond is California

13
Code Civil Procedure 916, above, and does not require any bond.

14
Standard error in law, and abuse of descretion.

15
C.

The Utah trial court exceeded its authority, and

16
pre-empted the jurisdiction of the

U.S. Supreme Court to

17
adjudicate the issue of what constitutes community property

18
of the litigants in California.

19
20
21

Under California law, the

California courts and U.S. Supreme Court have sole jurisdiction
to determine what is or is not California community property.
The Utah Court abused descretion by disregarding the existence

22

of a the defendant Furmanski's pending appeal to the U.S. Supreme

23

court, and errored by stating that the appealed from California

24

order was "res adjudicata" when it clearly was not res adjudicata

25

by virtue of the pending appeal to the U.S. Supreme Court.

26

The Utah Court does not have the authority to adjudicate what

27

is or is not California community property under California law,

28||

-4-

and it acted to prempt the U.S. Supreme Court which is the forum
in which the California dispute resides.
Further, the Utah State Constitution does not permit it to
rule upon "community property" statutes of another state.
Authoriuty:

Constitutuion of State of Utah, Marathon Pipeline

vs Northern Pipeline 102. S.Ct. 2858.
D.

The Utah trial court errored by failing afford a jury

trial when it was demanded.

In the pleadings, the defendants

demanded a jury trial and never waived it.
The authority requiring a jury trial is the U.S. Constitution,
and Rule 39.
E.

The Utah trial court errored by stating it would

divest title from a corporation which was not a party to
the California action.

The relief of divesting title under

rule 70 was NOT REQUESTED IN THE MOTION PENDING BEFORE THE
COURT,

and therefore defendants were deprived of the right

to receive notice, and prepare opposition, and were deprived
of the right to oppose such a requests, which was first made
orally in the hearing on April 19, 1993.

The issue is one

of violation of procedural due process, since the
defendants were not permitted to prepare a brief, or research
rule 70, and denied the opportunity to prepare opposition
to any such request for divesting title.
Further, the published appellate cases between California
and Utah hold that no such order of one state is enforceable
to the detriment of a "non-party", as held in the case
-5-

1
2|| of:
3

PEOPLE VS MITCHELL BROTHERS, 101 Cal App. 3d 305 (1980);

"A judgment...is currently pending on appeal. It is an

A\ elementary principle of res judicata that the doctrine
-

applies ONLY to judgments and order which are final. A

6

JUDGMENT IS NOT FINAL WHILE AN APPEAL THEREFROM IS PENDING."

7

[People vs Mitchell Bros];

8

PELLISSIER VS TITLE GUARANTEE, 208 C. 172, 184, 280 P. 947,

9
10
11
12
13

a judgment is not conclusive until all pending appeals are
concluded and the time to appeal has passed.
ROBINSON VS EL CENTRO GRAIN, "It is admitted that a judgment
of a trial court from which an appeal is pending is not
such a final judgment that it becomes Res Judicata on the
issues of the case." [Robinson vs El Centro 133 C.A.

14
567, 573.]

15
F.

Utah court errored by attempting to enforce a Calif

16
judgement against a "non-party" to the Calif. Action.

17
18
19
20
21

Standard: absuse of descretion, error of law.
The cases hold that a foreign judgment is not enforceable
against a non-served "non-party" to the action.
Authority:

KROFCHECK VS ENSIGN CO (1980) 112 C.A.

3d 558, 568, 169 C.R. 516, the court found that sister

22

state judgments are NOT ENFORCEABLE between states against

23

a person "not a party" to the action.

24

G.

25

by disregarding the existence of an appeal to the U.S.

26

Supreme Court, and by prempting the rights of the

27

appellant to first obtain adjudication by the U.S. Supreme

Judge Stirba exceeded her Constitutional authority

28
-6-

Court.
CASE OF
9.

Authority:

U.S. Constitution; and U.S. SUPREME COURT

MARATHON PIPELINE VS NORTHERN PIPELINE 102 S.Ct. 2858.

DETERMINATION OF CASE BY SUMPREME COURT:

It is

reasonable that initial appellate review probably should
be by the Court of Appeals, considering all issues of state law.
However, there is one important Constitutional issue which
it would be appropriate to be determined by the Utah Supreme
Court.

This issues is listed as "G,f above.

This issue is

that Judge Stirba exceeded her U.S. Constitutional authority
and state constitutional authority by disregarding the
existence of an appeal to the U.S. Supreme Court, and thereby
improperly imposing her state order without due process, and
impairing the constitutional and due process rights of the
appellant Furmanski to first have a determination by a
"Article III" judge as guaranteed by the U.S. Constitution
and to have the issues on appeal determined by the
U.S. Supreme Court as to the contested Calif judgment.
This U.S. Constitutional issue relates to the failure of the
Utah state court to first permit the U.S. Supreme Court to rule
upon a pending appeal of the issues of what constitutes
"community property" in California, and what constitutes
an "equitable" division.

By disregarding the existence of

Furmanski's appeal to the U.S. Supreme Court,
the Utah court, in effect, denied him a hearing first by an
Article III judge to which he is entitled, and thereby
exceeded the Utah state court's Constitutional authority under
the Utah Constitution, and also under the Uni/ted States
Constitution, as a state court.
-7-<r - -4Rrf-

As setforth above, the California property division

1

order was immediately appealed by appellant Furmanski, and

21 he gave notice of appeal to the U.S. Supreme Court on
3 February 5, 1993 prior to any hearing of the Utah suit
^

in April 1993.

It was admitted by all litigants that an

5

appeal to the U.S. Supreme Court was and is pending.

6

defendant Furmanski argued in Utah that until the appeal was

7

ultimately determined by the U.S. Supreme Court, that the

8

issues of the California judgment including "what constituted

9

community assets",

The

and whether a Calif order for division

10

was "equitable" division,

11

Utah or California.

12

Hansen failed to "serve" the Corporation in the original

13

California action, that it was never made a party to the

14

action under Calif law and Calif CCP 417.30, that that now

15

three years later, Hansen cannot seek to enforce the Calif

16

judgment against a "non-party" which she never served.

17
18
19
20
21

are NOT res ajudicata in either

Additionally,

he argued that since

Such judgments are "non-enforceable" against
a non-party,

as held by the Calif Court of Appeals in

KROFCHECK VS ENSIGN CO 112 C.A. 3d 558 which delt with the
unenforceability of judgments on non-parites between
Utah and California.
The Utah court exceeded its Constitutional authority,

22
because Furmanski is ENTITLED to first have his California
23
claim decided by the U.S. Supreme Court.

This entitles him

24
to hearing before an "Article III" judge, as specified by
25
26
27
28

the U.S. Constitution and not before a non-article III judge
such as judge Stirba.

He is entitled to hearing before

a federal, life-tenured U.S. judge, and to have various other
federal Constitutional due process guarantees.
-8-4Ro-

1

10.

Determinative Law:

However, the Utah court exceeded its

2

constitutional authority making various

o

oral pronouncements of "divestiture" and by prempting

A\\ the U.S. Supreme Court, and in effect substituting "without
pj trial", and without jury trial a state imposed "divestiture"

6
7
8
9
10

which was itself never requested in the moving papers.

In Utah,

the defendants were not allowed to call witnesses, and were
denied the opportunity for a jury trial.

The divestiture

was made without proper notice, and was not part of the moving
papers.

Appellant submits that no Article III judge would

have orally ordered divestiture of real property without

11
requisite notice, statutory time, required service

12
of moving papers, and without opportunity to oppose such

13
U

15
16
17
18

a motion, opporutnity to file briefs & related due process issues;
10a.

The appellant, herein, Furmanski in his appeal to the

U.S. Supreme Court, for instance has the right to be
heard by that court, by an Article III judge, by a life
tenured judge, etc. and it is improper and a violation of
procedural due process for his rights to be heard to be

19

prempted by a lower court and a non-Article III judge.

20

10b.

21

in its landmark decision of MARATHON PIPELINE VS NORTERH PIPELINE

22

102 S. Ct. 2858, that where a litigant is entitled to judicial

23

determination by an Article III judge, that it is

24

"unconstitutional" for a lesser judge to prempt and impose his or

25

her judgment instead.

26

judge Stirba who is a state judge and a non-Article III

27

judge exceeded her constitutional authority by

It is now well established by the U.S. Supreme Court

Hence, under Marathon Pipeline,

2811 disregarding the existence of an appeal to the U.S.
-9_48f-

2

2
o
4
5
6
7
8

Supreme Court, and imposing her own order.
This issues extends to the issue that the Utah
state judge attempts to enforce a California order which
is unenforceable under California law.
By so doing, the Utah

court "prempted" the rights of the

litigants to have their already pending appeal before the
U.S. Supreme Court determined BEFORE the California
judgment was enforced in Utah.

As an issue of lack of

authority to prempt the U.S. Supreme Court, this issue
9
is reviewable by the Utah Supreme Court.

The cases

10
which hold such an appeal renders Calif judgment
11
unenforceable (generally or in Utah) include the
12
cases PEOPLE VS MITCHELL BROTHERS, PELLISSIER VS TITLE
13
14
15
16

GUARANTEE, AND ROBINSON VS EL CENTRO GRAIN.

Any

statute (if one exists) permitting a Utah county court
to prempt appeal rights to the U.S. Supreme Court would
be violative of constitutional due process, and violative

17

of U.S.Constitution such as held by the U.S. Supreme

18

Court in MARATHON PIPLEINE VS NORTHERN PIPELINE

19

102 S. Ct. 2858.

20
21
22

10c.

Determinative law (cont't):

That California orders are

not enforceable in Utah nor res adjudicate while an appeal is
pending:

MITCHELL BROTHERS, 101 Cal. App. 3d 305 (1980);

23
PELLISSIER VS TITLE GUARANTEE, 208 C 172; 280 P. 947;
24
ROBINSON VS EL CENTRO GRAIN, 133 C.A. 567 573.;
25
2611 That failure to serve in California action makes judgment
27

unenforceable against non-party:

Rapoport vs Rapoport

28|| [9th Circuti] 416 F. 2d 41 cert den 1970 397 U.S. 915],
-10-4rjc —

and HOLM VS SMILOWIT, 840 P 2d 157, 164 UTAH; and
PAFFEL VS PAFFEL 732 P 2d 96, 99 (Utah 1986).

°|| Hold that an order pending appeal is not conclusive and

4

not res adjudicata.

5
6
7

That appellant to U.S. Supreme Court is entitled to
determination by Article III judge, and that a lesser
non-Article III judge's orders are unconstitutional or invalid

8
in such determination:

MARATHON PIPELINE VS NORTHER PIPELINE

9
102 S. Ct 2858.

10
11
12
13
14
15

11.

RELATED APPEAL:

The California judgment was

subjected to appeal in October 1989, and the appeal is
still pending.

The case was noticed for appeal to

the U.S. Supreme Court on February 5, 1993, and the
U.S. Supreme Court has issued no determinations at this
time.

Appellant Furmanski asserts that the Calif judgment

16

is NOT res adjudicata, because of pending appeals, as held

17

in PEOPLE VS MITCHELL BROTHERS 101 Cal App 3d 305, and PELLISSIER

18

VS TITLE GUARANTEE 208 C 172, 184 280 p. 947.

19

12.

20

subject to appeal, believed to have been later signed and entered

21

by Judge Stirba on or about May 4, 1993.

22

underlying California case is pending before the U.S. Supreme

23

court.

24

May 20, 1993

ATTACHEMENTS:

Attached as EXHIBIT A is a copy of the order

An appeal of the

Respectfully submitted,

25
—-O^

V

26

Stan Furmanski, appellant

27
-11-

28
^

_END OF ADDENDUM
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C.C.P. 916

CHAPTER 2
STAY OF ENFORCEMENT AND
OTHER PROCEEDINGS
Stay of proceedings in trial court. §916.
Judgment for money or directing payment of ippney. §917.1.
Judgment or order relating to hazardous waste. §917.15.
Judgment directing assignment or delivery of personal
property. §917.2.
Judgment directing execution of one or more instruments.
§917.3.
Judgment directing sale, conveyance or delivery of real
property. §917.4.
Judgment appointing receiver. §917.5.
Judgment directing performance of two or more acts.

§916. Stay of Proceedings in Trial Court.
(a) Except as provided in Sections 917.1 [ n ^
917.9, inclusive, and in Section [2] 116.810, thc
perfecting of an appeal stays proceedings in the trial
court upon the judgment or order appealed from or
upon the matters embraced therein or affected
thereby, including enforcement of the judgment or
order, but the trial court may proceed upon any other
matter embraced in the action and not affected by
the judgment or order.
(b) When there is a stay of proceedings other than
the enforcement of the judgment, the trial court shall
have jurisdiction of proceedings related to the en.
forcement of the judgment as well as any other
matter embraced in the action and not affected by
the judgment or order appealed from. Leg.H. 196$
ch. 385, 1975 ch. 266, 1982 ch. 497, operative July
1, 1983, 1990 ch. 1305.
§916. 1990 Deletes. (11 through (21 117.7
Ref.: Cal. Fms PI. & Pr., "Appeal," "Executions and
Enforcement," "Probate (Pts XI, XXVI)."

C.C.P. 916
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- Li * / -

